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to the whites. The masses of slaves were lgnorant, poor,
lacking in the sagacity which their new status demanded, and
in many cases intoxicated by the opportunity to be "free as
a bird," "free as a fool." Vagrancy and lack of responsi-
bility among many of the negroes proved a trying factor.
Carl Schurz described their crowing around the military
posts, their carousals, their religious paroxisms, and thelr
straying from the plantations "just at the time when their

labor was most needed to secure the crops of the_season."5

5. Carl Schurz, Reminiscences, IIT, 175.

Many became vagabonds, wandering from camp to camp and
becoming unmanageable. They manifested a tendency to congre-
gate in citles.and towns. In Alabama, for example, such
counties as Mobile, Montgomery, and Dallas (containing the
city of Selma) showed marked increase in the black population,

with proportionate decrease in the rural counties.® Leaving

6. Appleton's Annual Cyclopedia, 1866, 12-13.

home without resources, unused to any notion of labor
contracts, the freedmen were tossed about, suffering heavy
mortality, and in some cases committing serious crimes.

The "Black Codes" varied in harshness: those of Georgia,

for example, were notably lenlent; those of Loulsiana, South
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thereby destroying the reserved rights of the States. The
first section of the bill, in his opinion, struck at the
legislative authority of the States; the second section
struck at their judicial departments,‘gnd thus prostrated
the States at the footstool of the Federal power.6

6. Cong. Globe, 39th Cong., 1lst sess., 1775.

Senator Cowan said that he was quite willing that all
the people of the United States should enjoy the rights con-
ferred by this bill, but 1ts provisions were exceedingly
dangerous. The grammatical structure of a portion of the
bill was such as to enable a corrupt, or prejudiced Judge to
take advantage of it in order to widen the jurilsdiction of
the United States courts and thus take in all the business

which had heretofore ocecupied the State courts.7

7. Ibid., 1781-1785.

During the debate on April 5 an unusual incident showed
the temper which had been engendered in the Senate by the
veto and the debate on it. Late in the evening, Trumbull
intimated his purpose or willingness to have the vote taken
if there was no further debate. Cowan suggested that an
hour be agreed upon to take the vote the next day, since two

Senators, Wright and Dixon, were very sick and could not with
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safety come out at night. Senators Guthrle, Hendricks, and
others strongly insisted upon the point of courtesy. Senator
Benjamin F. Wade, of Ohio, spoke very bitterly in replyé

If the President of the United States
can by a veto compel Congress to submit to
his dictation he is an emperor and a despot.
Because I belleve the great question of
Congressional power and authority is at
stake here I yleld to no importunities on
the other side. . . . I will not yield to
these appeals of comity . . . but I will
tell the President and everybody else that
if God Almighty has stricken a member of
this body so that he cannot be here to up-
hold the dictation of a despot, I thank Him
for it and I will take every advantage of
it I can.

8. Ibid., 1785.

Senator McDougall of California rebuked him with deserving
severity. An adjournment was taken by a vote of 33 to 12,
but only until the next day.g

9. Ibid., 1786.

Doubt and unéertainty attended the vote in the Senate.
Could the necessary two-thirds, which had failed the Republi-
cans for the Freedmen's Bureau Bill, be secured? Cowan,
Dixon, Doolittle, Norton, and Ven Winkle could be counted on
by the President. Morgan was inclined to be friendly to the
administration. Stockton, of New Jersey, a Democrat who had
voted againat the bill, had been unseated. It is rather
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‘significant that his case was not finally disposed of until
it was definitely known that the Civil Rights Bill had been
vetoed. Wright his colleague, alséla Democrat, was 111 at |
his home. Dixon, who also opposed the blll, was ill. Foot
of Vermont died and the governor of that State at once
filled the vacancy by the appointment of George F. Edmunds
who on April 5 took his seat in the Senate. ,

The final vote was 33 to 15.10 The Radicals had two

10. Ibid., 1809.

more than the required two-thirds. Wright of New Jersey at
the peril of his life was brought into the Senate chamber11

11. Gideon Welles, Diary, II, 477.

and voted to sustain the President. But hils vote without
that of hié colleague Stockton was without avail. Dixon, of
Connecticut, was the only Senator not voting. Had Stockton
retalned his seat, with the vote of Dixon, the bill would
not have been passed. Thaddeus Stevens and others had made
strenuous efforts to have Stockton's place filled for there
was fear among the Radlcals that the veto might be sustained.
Né debate was permitted in the House, the bill passing
that body on April 9 by a vote of 122 to 41. Thirty-four

Democrats and seven Unlonists voted against the b111,12

12. Cong. Globe, 39th Gong., 1lst sess., 1861.




80

We may conclude, then, that meny of the ablest men in
Congress, including strong men in the Republican party like
ﬁﬁolittle, Cowan, Raymond, and Bingham, thought that Congress
was going beyond its power in passing the Civil Rights Bi1l1l.
All those who opposed the bill, not only took the position
that it was unconstitutional, but most of them thought it
unwise and inexpedient. Many even of those who supported
i1t admitted that it undertook to regulate affairs that had
been uniformly regarded as belonging exclusively to the
States. The passage of the bill over the Preslident's veto
was indeed a momentous event, not only because it rendered
the breach between him and Congress complete but also for
the reason that it opened a new chapter in constitutional
practice. Since Washington there had been many vetoes but
never untill now had Congress passed over the President's
veto a measure of importance; and thls measure was one over
which feeling in Congress and the country had been wrought
up to the highest tension.1® It must be admitted, also,

13. One unimportant bill was passed over Tyler's veto,
five over Plerce's. The case under Tyler has
historical importance as being the first action
of the kind. Those of Pierce's were vetoes of
bills for the improvement of rivers. Rhodes,
op. eit., VI, 7ln.

thaet President Johnson was within his constitutional right

in vetoing the bllls without previously consulting anybody

in Congress.
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Section one is the basis of the whole billl. It defines

citizenship as follows:

That all persons born 1n the United
States and not subject to any foreign
power, excluding Indlans not taxed, are
hereby declared to be citizens of the
United States.

and enumerates the rights and 6b11gations of citizens:

Such citizens, of every race and
color, without regard to any previous con-
dition of slavery or involuntary servi-
tude, except as a punishment for crime
whereof the party shell have been duly
convicted, shall have the same right, in
every State and Territory in the United

. States, to make and enforce contracts, to
sue, be parties, and give evlidence, to
inherit, purchase, lease, sell, hold, and
convey real and personel property, and to
full and equal benefit of all laws and
proceedings for the securlity of person
and property, as 1s enjoyed by white citi-
zens, and shall be subject to like punish-
ment, palins, and penaltles, and to none
other, any law, statute, ordinance, regu-
lation, or custom, to the contrary not-
withstanding.

The other provisions of the Act contain the necessary
machinery to glve effect to what are declared to be the
rights of all persons in the first section. Section two
provides that the penalty for depriving any person of any
right protected by this act, by reason of race or color,
shall be a fine not exceeding one thousand dollars, or im-
prisonment not exceeding one year, or both, in the dis-
cretion of the court. Section three declares that the
district and circult courts of the United States shall have
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jurisdiction of offences under the Aet. Section four author-
izes district attorneys, marshals, and deputy marshals of
fﬁe United States, the commlssloners appolnted by the cir-
cult and territorlal courts of the United States and the
officers and agents of the Freedmen's Bureau to institute
proceedings against all violating the Act. Sectlon nine
empowers the Presldent to employ the land or naval forces

of the Unitéd States, or of the militla, to prevent the vio-
lation and enforce the due execution of the law. Section
ten provides that a final appeal may be taken to the Supreme
Court of the United States upon all questions of law arising
in any cause under the provisions of the Civil Rights Act .14

14, U. S. Stat. at Large, XIV, 27-29.




CHAPTER VII
THE CIVIL RIGHTS ACT IN THE COURTS

The question whether the Civil Rights Act of 1866 was or
was not constitutional never came squarely before the Supreme
Court on a test case, The Act came before the Circuit Court
of the United States twice, soon after it was enacted, and in
both instances was held to be constitutiopal. The first case
was that of United States v. Rhodes, Seventh Circult, District
of Kentucky, 1866, decided by Justice Noah H. Swayne. On May
1, 1866, the home of Nancy Talbot, a negress, was entered by
white men named Rhodes for the purpose of robbery. She was
not allowed to testify against them in the Kentucky Courts.
The Federal Judge had jurisdiction over the Civil Rights Act.

‘The Act was pronounced constitutlonal in all its provisions,

and held to be.an appropriate method of exercising the power

conferred on Congress by the Thirteenth Amendment.1 The

1. U. S. v. Rhodes, 27 Fed. Cas. No. 16151 (1866), 785-794.

other case was the Matter of Turner, Fourth Circuilt, Maryland,
1867, before Chief Justice Salmon P. Chase. Thls case was
submitted to the court without argument. The Chief Justice
decided that the act was constltutional and that it applied
to all conditions prohibited by 1it, whether originating in

transactions before, or since, 1its enactment.2 If either of

2. Matter of Turner, 24 Fed. Cas. No. 14247 (1867), 337-340.
83
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these cases had been taken to the Supreme Court on appeal,
at that time, the Civil Rights Act would doubtless have been
upheld by it.

The first suit under the Act in a state court was in
Indiana. Barnes, a negro, sued Browning, a hotel proprietor,
for wages, and the plea offered by Browning was that Barnes
was not entitled to sue in the courts of Indlana, since he
had come into the State contrary to the Constitution of the
State. Therq was a provision in the Indliana Constitution
which prohibited negrolimmigration and declared null and
void any contracts made with such persons. There was also
a law to enforce this provision which was to the effect that
no negro coming into the State could make or enforce con-
tracts. Barnes claimed that the Indiana law and Constitutién '
in that respect were void because they were in conflict with
the Thirteentﬁ Amendment and were voild under the first sec-
tion of the Cilvil Rights Act. In this case the State Circuilt
Court held the Act constitutional.® Another case very

3. Horace E. Flack, The Adoption of the Fourteenth Amend-
ment, 47-48. ,

similar to this one was declided by the Supreme Court of
Indiana. Smith, a negro, sued Moody to collect a promissory
note. The same plea was set up in this case as in the other.
The Supreme Court held that the Civil Rights Act had nulli-
fied the provision of the Indiana Constitutlion prohibiting
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negroes from coming into the State or making contracts.
This was probably the first decision of the highest court
in any State in which the Civil Rights Act was involved.4

4. TIbid., 48.

The Chief Justice of the Court of Appeals of Maryland
held the Act constitutlional in a case in which a negro had
been introduced as a witness. The State's Attorney was
greatly surprised at this, saying that there was no authority
for it, but 1t was claimed that the Civil Rights Bill had
given it. 1In another Maryland case, one Somers assaulted a
negro and was brought before a Justice of the peace. His
counsel held that the negro could not testify, but the
Justice held ?hat the state law had been abrogated by the

Civil Rights Bill. Thé.opinion of the justlce was upheld by
| the court, saying that the bill was constitutional in regard
to the right to testify.s

5. Ibid., 48-49.

Judge Thomas, of the Circult Court of Virginia, in a
case before him at Alexandria, declared that the Civil Rights
Bill was unconstitutional and that negro evidence could not
] be admitted, since the state law forbade it in civil cases
in which white men alone were parties, In his opinion

Congress did not have the power to impair the right of the

¢
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States to decide what classes of persons were competent to

testify in their Courts.® Judge Gilpin, Chief Justice of

-

6. Ibid., 49.

Delaware, held that the Civil Rights Bill was void and
inoperative in so far as it assumed to regulate the rules of

evidence, etc., of state courts.’ Chief Justice Hardy, of

7. Ibid., 50.

Alabama, declared that the bill was unconstitutional, con-
firming the sentence of a lower court which had convicted a

negro for carrying fire-arms contrary to state law.8 Judge

8. Ibid., 51.

Harberson, of Kentucky, held the bill unconstitutional, as
did also the city Judge of Loulsville in the same State.9

9. Ibid.

Several arrests were made for refusing to receive negro
testimony. Judge Thomas; who refused to receive negro testi-
mony at Alexandria, was arrested and taken to Richmond, where

he was released on his own recognizance in the sum of $1,000
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to appear at the November term of the Court. Judge Magruder,
of Maryland, was several times arrested for a similar

offence. Judge Abell, of Louisiana, was arrested, belng
charged with having "wickedly, wilfully, and with malice
aforethought" declared the Civil Rights Bill unconstitutional.
In his decision, he had declared that the Act aimed to strike
down the independence of the States, to sap the foundation of
Rebublican Government, to override the laws of the States,
and to obliterate every'trace of the independence of the
state judiciaries.l0

10. Ibid. I 50"51Q

There were likewlse many lncldents in which attempts

were made by negroes fo enjoy the same privileges accorded

to white persons. About two weeks after the bill had passed
Congress, two so-called freedmen, in order to see whether the
bill had really benefited them in a practical way, went to s
sleeper and demanded accommodations as a train was abbut to
leave Washington for New York. The demand was refused them
at the request of the other passengers (all said to be  New
Englanders), who threatened to leave the car if the negroes
were admitted. The negroes thereupon threatened prosecution
under the Civil Rights Bill and took their departure. Similar
incidents occurred in Baltimore at an earlier date. A negro

asserted the right to ride in a railway car among the other
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passengers, and when compelled to go to the front platform
where colored persoﬁs were allowed to ride, noted the
ﬁumbervof the car, probably to bring sult, and departed.
Another negro, James Willlams, appeared at the ticket
office of a theatre, and asked for a ticket, which was of
course refused. Another negro went to a public house and
asked for a drink, and on the refusal of the proprietor to
sell him the liquor, went away to file complaint at the
station, claiming that "as a citizen he was entitled to the
same privileges as white men." Before the middle of May
the Baltimore & Ohio Rallroad Company had a suit pending
ggainst it for refusing to sell a negro a first-class ticket.
Towards the last of April, the negroes of New York began to
"feel their civil rights"--four or five going into a fashion-
able restaurant, sitting down among white ladies and gentle-
men, and appealing to the Civil Rights Bill to protect them

from ejectment.ll

11. Ibid., 46-47.

The editor of the Natlonal Intelligencer thought that
if the bill was constitutional, it would be difficult to see
how negroes could be debarred, except at the risk of a sult,
from going into hotels, theatres, restaurants, billiard

rooms, or any licensed house where white men have a legal
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right to accommodations.12

12. Ibid., 46.

The Civil Court of Detroit, Michigsn, decided, Septem-
ber, 1866, that negroes could not be prevented from enjoying
any privilege they chose and could pay for. The case before
the court was brought byva negro for the refusal of the
doorkeeper to admit him and his companions to the main body
of the theatre--they being directed to the gallery. The
United States Commissioner, at Mobile, Alabama, decided June
26, 1867, that the rallway company of that city could not
prevent negroes from riding in the same cars with white per-
sons, since to do so was in violation of the law, evidently
referring to the Civil Rights Blll.

Mayor Hdrton, also of Mobile, an appointee of the
military authorities, banished a negro boy from the city,
this not being possible in regard to white people. He was
indicted, t ried, and found guilty for vioclation of the Civil
Rights Bill. There was much rejolcing that the "trap made
to catch the Southermers had first gobbled up & yankee
official,"13

13- Ibido ’ 52"550

From these instances, it would seem that the belief

prevailed generally--north, east, west and south--especially
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among the negroes, that the Civil Rights Act gave the
colored people the same rights and privileges as white men
a; regards travel, schools, theaters, churches, and the
ordinary rights which may be legally demanded. There also
seems to have been a less general belief that it also per-

mitted the intermarriage of the races.l4

14. Ibid., 51-52, 54.

From this Civil Rights Act, there evolved a measure
which ultimately took shape as the Fourteenth Amendment to
the Federal Constitution. As it then stood the Constitution,
in the bill of rights, prohibited Congress from interfering
with fundamental rights of c¢ivil liberty (freedom of speech,
Jury trial, e?c.); but these constitutional provisions
offered no Federal limitatlons upon the states in such
matters. As announced by its framers, the first purpose of
the new amendment, therefore, was to create a Federal consti-
tutional prohlbition upon the states which would prevent them
from denying equal protection of the laws to the millions of
new-made citizens. Moreovef, the Presldent's veto of the
Civil Rights Act created considerable doubt as to the consti-
tutionality of the Act so 1t was decided to make 1t a part
of the Constitution. Accordingly thg Reconstruction Committee
drafted an amendment which was approved by Congress in June,
1866, and passed on to the states for ratificétion. It was
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not until July 20, 1868, however, that it was declared rati-

fied by Secretary of State Seward.

The first section of the Fourteenth Amendment includes

the important provisions which had been embodded in the Civil

Rights Act.

Civil Rights Act

The comparison may be illustrated as follows:

Fourteenth Amendment

Definition of citizenship:

All persons born in the
United States and not sub-
ject to any foreign power,
excluding Indlans not taxed,
are hereby declared to be
citizens of the United States.

All persons born or natural-
1zed 1n the United States, and
subject to the jurisdiction
thereof, are citizens of the
United States and of the State
wherein they reside.

Rights and Obligations of Citizens:

Such citizens, of every
race and color, without
regard to any previous con-
dition of slavéry or involun-
tary servitude, except as a
punishment for c¢rime whereof
the party shall have been
duly convicted, shall have
the same right, in every State
and Territory in the United
States, to make and enforce
contracts, to sue, be parties,
and give evlidence, to inherit,
purchase, lease, sell, hold,
and convey real and personal
property, and

No state shall make or
enforce any law which shall.
abrlidge the privileges or
immunities of citizens of the
United States; nor shall any
State deprive any person of
life, liberty, or property,
without due process of law.

Equal Protection of the Laws:

to full and equal benefit of
all laws am proceedings for
the security of person and
property, as is enjoyed by
whlte citizens, and shall be
subject to like punishment,

nor deny to any person within
its jJurisdiction the equal
protection of the laws.
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palins, and penalties, and to
none other, any law, statute,
ordinance, regulation, or
custom, to the contrary not-
withstanding.

It became apparent in due time that the provisions of
the Fourteenth Amendment would not result in the enfranchise-
" ment Jf the negroes, by the southern states; or rather that
when left to themselves they would promptly disfranchise them.
To put the enjoyment of the right of suffrage by the freed-
men beyond the power of the States, therefore, a new amend-
ment was drawn up and passed by Congress. Thils fifteenth
amendment declared that "the right of citizens of the United
States to vote shall not be denied or abridged by the United
States or by any State on account of race, color, or previous
condition of servitude." An additional section gave Congress
power to enforce the article by approprilate legislation.

The States from the beginning of the government until
the ratification of these two amendments (Fourteenth and
Fifteenfh) were the guardlans of the personal liberty of ﬁheir
own citizens, and they were free to decide for themselves
the character and extent of that liberty. True, the Federal
Constltutlon had placed a few explicit prohibitions upon the
authority of the States 1n dealing with their own citizens,
but nothing could have seemed more visionary in 1787, than
to dream of charging the national government with defense of

personal liberty against encroachment by the States. The



Fourteenth and Fifteenth Amendments called upon the central
government to protect the citizens of s State against the

State itself.
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